WASHINGTON STATE

WORKFORCE TRAINING AND EDUCATION COORDINATING BOARD

MEETING NO. 123

NOVEMBER 8, 2007

PROPOSED REVISIONS TO THE PRIVATE VOCATIONAL SCHOOL ADMINISTRATIVE RULES—WAC 490-105

Background: In 2005 and 2006, several private vocational schools closed abruptly, displacing hundreds of students. The Workforce Training and Education Coordinating Board (Workforce Board) directed staff to review the Private Vocational School Act and regulations to determine if they needed strengthening. That review led to agency request legislation, SB 5402, which was adopted by the 2007 Legislature. SB 5402 revised RCW 28C.10 authorizing the Workforce Board to increase accountability for schools and consumer protection for students.

To implement SB 5402, Workforce Board staff drafted new administrative rules and revised others. The state’s rule making process includes a stakeholder comment period during which interested parties can submit written comments to the agency. The text of the proposed rules has been available for review and comment since September 14, 2007. We received a number of comments which are summarized in the following pages. A public hearing is scheduled for October 23, 2007, from 4:00 p.m. to 6:30 p.m. at the SeaTac Occupational Skills Center. Testimony from that hearing will be presented at the November Board meeting along with staff recommendations.

At the November meeting, the Board will have the opportunity to discuss the draft rules. Board action to adopt the new rules is anticipated in January. After this face sheet is a summary of the proposed new and revised rules along with stakeholder feedback received to date.

Board Action Requested: None. For discussion only.
PROPOSED REVISIONS TO THE PRIVATE VOCATIONAL SCHOOL ADMINISTRATIVE RULES—WAC 490-105

Financial Viability Defined

RCW 28C.10.050, as amended by SB 5402, requires the agency to “(1) assess whether a private vocational school is eligible to obtain and maintain a license in this state.  (2) The requirements adopted by the agency shall, at a minimum, require a private vocational school to:  (a) Disclose to the agency information about its ownership and financial position and to demonstrate to the agency that the school is financially viable and responsible . . .”
Current WAC and Rationale for Proposed Revision: Private vocational school rules currently require schools to be financially viable, however, they do not inform schools of the standards against which their financial viability is measured. Having specific standards in rule will make it easier to identify financial problems and communicate them to school officials. It will also ensure that staff applies financial viability measures consistently and fairly.

Proposed WAC Language: WAC 490-105-040(4) A school must demonstrate to the agency that it is financially viable under the requirements established by this section.
(a) The agency considers a school to be financially viable only if it:
     (i) Is able to provide the services described in its official publications and statements;
     (ii) Is able to provide the administrative resources necessary to comply with the requirements of this subsection;
     (iii) Is able to meet all of its financial obligations, including, but not limited to refunds that it is required to make;
     (iv) Demonstrates at the end of its latest fiscal year, a ratio of current assets to current liabilities of at least 1:1; 

     (v) Had, for its latest fiscal year, a positive net worth. For the purposes of this subsection, a positive net worth occurs when the school’s assets exceed its liabilities;
     (vi) Has not had operating losses over both of its two latest fiscal years. In applying this standard, the agency may consider the effect of unusual events;
     (vii) Has not had, for its latest fiscal year, an operating deficit exceeding ten percent of the institution's net worth. For purposes of this subsection, an operating deficit occurs when operating expenses exceed revenues from current business activities. 

     (b) A school that is not financially viable may be considered “at-risk” and be required to follow the procedures cited in WAC 490-105-175.

Stakeholder Feedback: Len Leger, Director of the School of Piano Technology for the Blind, responded that these new standards could adversely affect small schools that are more vulnerable to market fluctuations than are large schools.

Gloria Two-Feathers, owner of EarthWalk School of Energy Healing, stated she hopes the Workforce Board will retain some flexibility and work one-on-one with schools that are struggling; offering assistance that will help strengthen and preserve licensed schools.

Audited Financial Statements

This proposed WAC revision further supports the requirements of RCW 28C.10.050 as amended.
Current WAC and Rationale for Proposed Revision: Under the existing WAC, all schools must submit annual financial statements to the Workforce Board in a format developed by the agency. Accredited schools must also submit audited financial statements to their accrediting bodies. The proposed WAC language directs accredited schools to submit the same financial statements to the Workforce Board that they submit to their accrediting bodies.

Proposed WAC Language: WAC 490-105-040(2)(a) The school must submit information reflecting its financial condition at the close of its most recent fiscal year to demonstrate that it has sufficient financial resources to fulfill its commitments to students.

    ((The)) (i) Nonaccredited schools must submit a financial statement ((must be completed)) in a format supplied by the agency.
     (ii) Accredited schools must submit an audited financial statement.
Stakeholder Feedback: Len Leger, Director of the School of Piano Technology for the Blind, responded that some accrediting bodies allow schools to submit “reviewed” financial statements, rather than “audited” financial statements. Reviewed statements assure financial integrity at a much lower cost than audited statements.

Instructor Qualifications

RCW28C.10.050, as amended by SB 5402, requires all schools to “comply with the requirements related to qualifications of administrators and instructors.”
Current WAC and Rationale for Proposed Revision: Current regulations do not specify any particular level of education or training for instructors teaching at a majority of the schools licensed by the Workforce Board. Only instructors who teach subjects leading to a state license, such as massage therapy or commercial driver training, are required to have two years of related education or training. Staff believe the requirement should be extended to all instructors who teach in private vocational schools.

Proposed WAC Language:  WAC 490-105-040(7)(d) All faculty must:
     (i) Possess at least two years of work experience, postsecondary training or a combination of both in the subject they instruct; or 

     (ii) Possess current evidence of being qualified to teach that has been issued by a regulatory agency of this or another state.
     (e) In addition to the requirements in (d) of this subsection, faculty who teach a course related to an occupation for which the student must subsequently be licensed or certificated must((: 

     (i))) hold or be qualified to hold such a license or certificate ((and possess at least two years of work experience, postsecondary training or a combination of both in the subject they instruct; or 

     (ii) Possess current evidence of being qualified to teach that has been issued by a regulatory agency of this or another state)).

Stakeholder Feedback: Kimberly Lothyan, President of Everest College Everett, requested that we apply the above qualifications to full time faculty only, excluding part-time and adjunct faculty.

Schools at Risk of Closure

RCW28C.10.050, as amended by SB 5402, adds language that allows the agency to “determine that a licensed private vocational school or a particular program of a private vocational school is at risk of closure or termination if: (a) there is a pattern or history of substantiated student complaints filed with the agency pursuant to RCW28C.10.120; or (b) the private vocational school fails to meet minimum licensing requirements and has a pattern or history of failing to meet the minimum requirements.”

Current WAC:  There is no current WAC language addressing schools at risk of closure.
Proposed WAC Language: WAC 490-105-030(5) “At-risk” means the school demonstrates a pattern or history of one or more of the following conditions that the agency determines raise doubts for the continued successful and profitable operation of the organization:
     (a) Failure to meet the standards of financial responsibility;
     (b) Misrepresentation;
     (c) A decrease in enrollment from the previous reporting period of fifty percent or more or twenty-five students, whichever is greater;
     (d) Frequent substantiated complaints filed with the agency;
     (e) Staff turnover from the previous year of fifty percent or more or three staff, whichever is greater; and
     (f) Conditions listed in (c) and (e) of this subsection, caused by unusual circumstances, shall be evaluated by the agency and exceptions may be grated.

WAC 490-105-175 (1) The agency may determine a school is “at-risk” if it demonstrates a pattern or history of one or more of the conditions described in the definition of “at-risk.”
     (2) The school’s owner and/or director will be required to meet with agency staff to discuss the conditions that lead to the designation.
     (3) A school determined to be “at-risk” will be placed on probation and will be required to provide:
     (a) A school improvement plan acceptable to the agency within thirty days after meeting with agency staff;
     (b) A line of credit if appropriate; and
     (c) Monthly progress reports for up to twelve months that include at a minimum:
     (i) Steps taken to correct identified deficiencies; and
     (ii) Current student directory information.
     (4) During the probation period the school must demonstrate improvement or the agency will take action to suspend or revoke its license.
     (5) The agency may publish on its web site, a list of schools whose licenses have been either suspended or revoked.
Stakeholder Feedback: None.

New Protections for ESL Students

RCW28C.10.050, as amended by SB 5402, requires schools to “assess the basic skills and relevant aptitudes of each potential student, including “but not limited to administering a United States department of education-approved English as a second language exam before enrolling students for whom English is a second language unless the students provide proof of graduation from a United States high school or proof of completion of a GED in English or results of another academic assessment determined appropriate by the agency.”

Current WAC and Rationale for Proposed Revision: Current regulations state that applicants with a high school level education are believed to have the ability to benefit from training at any private vocational school they attend. There is an increase in the number of schools targeting specific populations of immigrants. Staff believes the current regulations are inadequate to protect those recent immigrants who have completed high school level education in their own countries but are not proficient in the English language.

Proposed WAC Language: WAC 490-105-140(2) The school must measure all applicants' ability to benefit against current prerequisites for employment in the job objective established for the program, e.g., prior work and health history, English language proficiency, driving and arrest records, and evaluations of any applicable physiological factors such as vision acuity, color perception, lifting and weight bearing capabilities, and manual dexterity.
     (3) Schools may consider that applicants ((who)) have adequate academic abilities to meet learning needs if they have earned a high school diploma from a United States high school or General Educational Development (GED) certificate ((may be considered to have adequate academic abilities to meet learning needs)) in English.
     (4) Schools may enroll applicants who have not ((earned a high school diploma or GED must be tested)) met the conditions in subsection (3) of this section if the applicant can document acceptable scores on an academic assessment instrument such as the SAT or ACT. The school must ((adopt or devise a)) test all other applicants to assess ((the applicants')) their academic abilities or English proficiency, in the case of an applicant for whom English is a second language.
Stakeholder Feedback: Dr. Gary Keller, owner of Spokane Dental Assisting School, stated that he does not believe schools should be required to ensure applicants have sufficient English language skills. He believes the onus should be placed on the applicant, not the school. He believes schools should be required to “inform” students for whom English is a second language that they must have adequate English proficiency to complete training and seek employment in the field for which they are trained.

Kim Lothyan, President of Everest College Everett, believes schools should not be restricted to testing ESL applicants. She recommends schools be given the option to have an ESL applicant’s foreign coursework evaluated by an organization that specializes in such evaluations. The school would then use that evaluation to make a determination about whether to enroll the student.

Expanded Definition of Continuing Education
SB 5402 granted the Workforce Board an additional .5 FTE to manage the private vocational school licensing activity. The increased oversight of private vocational schools required under SB 5402, however, coupled with a steady increase in the number of private vocational schools operating in the state, is expected to generate more work than can be accommodated with such a small increase in FTE.

Current WAC and Rationale for Proposed Revision:  Many states exempt continuing professional education courses because they are generally of short duration and are offered to working professionals, a population that is thought to need less consumer protection than students attending preparatory programs. RCW28C.10 currently exempts schools that offer continuing education courses for accountants, insurance brokers, and registered nurses. The proposed language would expand the exemption to include schools that teach continuing education courses for all occupations.
Proposed WAC Language: WAC 490-105-030(1) The following clarifies the statutory exemptions under RCW 28C.10.030:
(c)(iii) Programs of an advanced training or continuing educational nature when offered solely to state licensed practitioners and people previously qualified or employed in a related profession.
Stakeholder Feedback: None.

Transition Services for Students Affected by a School Closure
SB 5402 added a section to RCW28C.10.120 stating that if a private vocational schools closes without providing adequate notice to its enrolled students, the agency will provide “transition assistance to the school’s students including, but not limited to, information regarding: (a) transfer options available to students; (b) financial aid discharge eligibility and procedures; (c) the labor market, job search strategies, and placement assistance services; and (d) other support services available to students.
Current WAC: None.
Proposed WAC Language: None needed.
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